STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

BRI DGET JACKSON and HORACE
JACKSON, as natural guardians
of BRENAY JANELLE JACKSON, a
m nor,

Petitioners,
VS. Case No. 02-2647N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSCOCI ATI ON,

Respondent .

N N N N N N N N N N N N N N N

FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by Admi nistrative Law Judge WIlliamJ. Kendrick, held a final
hearing in the above-styled case on Novenber 25, 2002, by video
tel econference, with sites in Tallahassee and Fort Lauderdal e,

Fl ori da.
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For Respondent: David W Bl ack, Esquire
Frank, Weinberg & Bl ack, P.L.
7805 Sout hwest Sixth Court
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STATEMENT OF THE | SSUE

At issue in this proceeding is whether Brenay Janelle
Jackson, a mnor, suffered an injury for which conpensation
shoul d be awarded under the Florida Birth-Related Neurol ogi cal
| njury Conpensation Pl an.

PRELI M NARY STATEMENT

On July 1, 2002, Bridget Jackson and Horace Jackson, as
parents and natural guardi ans of Brenay Janell e Jackson, a m nor,
filed a petition (clain) with the Division of Adm nistrative
Hearings (DOAH) for conpensation under the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan (Pl an).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
July 3, 2002. N CA reviewed the claim and on Septenber 10,
2002, gave notice that it had "determ ned that such claimis not
a 'birth-related neurological injury" within the neani ng of
Section 766.302(2), Florida Statutes," and requested that the
adm nistrative | aw judge "enter an order setting a hearing in
this cause on the issue of the conpensability of this claim"”
Such a hearing was duly held on Novenber 25, 2002.

At hearing, the parties stipulated to the matters set forth
i n paragraphs 1 and 2 of the Findings of Fact, and Petitioners'
Exhibit 1 (the nmedical records filed with DOAH on July 1, 2002)

and Respondent's Exhibit 2 (the deposition of M chael Duchowny,



MD., filed with DOAH on Decenber 2, 2002) were received into
evidence.! The hearing transcript was filed on Decenber 9, 2002,
and the parties were accorded 10 days fromthat date to file
proposed final orders. Respondent elected to file such a
proposal, and it has been duly consi dered.

FI NDI NGS OF FACT

1. Petitioners, Bridget Jackson and Horace Jackson, are the
parents and natural guardi ans of Brenay Janell e Jackson (Brenay),
a mnor. Brenay was born a live infant on January 11, 2002, at
Pal metto General Hospital, a hospital |ocated in Hial eah,

Fl orida, and her birth weight was in excess of 2,500 grans.

2. The physician providing obstetrical services during the
birth of Brenay was Ignacio Alfredo Ramrez, MD., who was, at
all times material hereto, a participating physician in the
Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan, as
defined by Section 766.302(7), Florida Statutes.

Cover age under the Plan

3. Pertinent to this case, coverage is afforded under the
Pl an when the claimants denonstrate, nore likely than not, that
the infant suffered an "injury to the brain or spinal cord .
caused by oxygen deprivation or nechanical injury occurring in
t he course of |abor, delivery, or resuscitation in the i nmedi ate
post -delivery period in a hospital, which renders the infant

permanently and substantially nentally and physically inpaired.™



Brenay's presentation

4. On August 15, 2002, followng the filing of the claim
for conpensation, Brenay was exam ned by M chael S. Duchowny,
M D., a physician board-certified in pediatrics, neurology with
speci al conpetence in child neurology, and clinica
neur ophysi ol ogy. Dr. Duchowny reported the results of that
neur ol ogy eval uation, as foll ows:

H STORY ACCORDI NG TO MR. & MRS. JACKSON: The
parents began by explaining that Brenay is
seven nonths old and has a "weak left arm"
They indicated that Brenay's arm has been in
this condition since birth and has "not

i mproved very nuch." They believe that
Brenay's left armhas [imted nobility
despite physical therapy provided on a
routi ne basis. She additionally receives
direct electrical stinulation to the nuscles
of the upper extremty. They noted that
Brenay's "thunb turns in" and that she
"cannot get her pal mup." However, there is
certainly a dexterity in the hand and she is
able to use both hands in a cooperative
fashion. There are nore problens at the
shoul der in that she is unable to raise her
left armas high as the right.

Brenay underwent surgical reconstruction of
the left brachial plexus three weeks ago.
Surgery was perforned by Dr. John G ossnman
and included a transplant of the left sural
nerve. The procedure was unconpli cat ed.
Brenay is also followed by Dr. M chael
Tidwell in the Othopedics departnent at
Mam Children's Hospital.

Brenay's right armhas full function and
there are no problens wth regard to her

| ower extremties. She rolled over at six
months and is now sitting on her own. Her
head and neck have a slight tilt to the



right, but this does not conprom se Brenay
functionally.

Brenay's hearing and vision are said to be
adequate and there have been no changes in
her appetite. She sleeps through the night.
Brenay is on no intercurrent medications.
There has been no recent exposure to toxic or
i nfectious agents and no significant
postnatal injuries.

FAM LY H STORY: Brenay's nother and father
are both 36 years old. Two brothers, ages
ei ght and seven are healthy. No famly
menbers have paral ysis, nental retardation,
epi | epsy or devel opnental del ay.

PRE and PERI NATAL HI STORY: Brenay was born
at termat Palnmetto CGeneral Hospital. She
wei ghed 8- pounds, 15-ounces and was delivered
vaginally. She renmained in the hospital for
two days. The parents stated that she
breathed well at birth and did not have
postnatal jaundice. Brenay's inmmunizations
have been proceedi ng on schedul e and she has
no known drug allergies.

Brenay' s PHYSI CAL EXAM NATI ON reveal s an

al ert and playful seven nonth-old, well-
devel oped, well-nourished black female.
Brenay wei ghs 18- pounds. Her skin is warm
and noi st and there are no neurocataneous
stigmata. There are no digital, skeletal, or
pal mar abnornmalities and no dysnorphic
features. The cranial contour appears nornma
and the head circunference neasures 43.4 cm
pl acing Brenay in the 60th percentile for
age- matched controls. The anterior and
posterior fontanelles are both patent and
flat. There are no significant facial
asymmetries. Tongue thrusting is noted
intermttently and there is sone drooling.
The head has a very slight tilt to the right
side. The neck is supple w thout masses,

t hyromegal y or adenopat hy, and the

cardi ovascul ar, respiratory and abdom na
exam nations are normal. There are heal ed



|l i near scars over the left calf and |eft
| ower lateral cervical region

Brenay' s NEUROLOd C EXAM NATI ON reveal s an
alert infant sitting in her nother's |ap.

She is extrenely engagi ng and smles
frequently. Brenay makes frequent cooi ng

noi ses and appears extrenely interested in
obj ects and people in her i medi ate surround.
Her crani al nerve exam nation reveals ful
visual fields to confrontation testing. The
extraocul ar eye novenents are full and
conjugate and the pupils are 3 mmand briskly
reactive to direct and consensually presented
light. There is no ptosis. Fundoscopic

exanm nation reveal s appropriately denarcat ed
di sc margins wi thout pallor and no evidence
of retinopathy. The facial novenents are
symmetric and the tongue noves well. The
uvula is mdline.

Mot or exam nation reveals a functional
asymmetry of the upper extremties. Brenay
tends to nove her right arm nuch nore
actively, and in contrast, the |left shoul der
nmobility is dimnished. There are no fixed
contractures. The shoulder is held in a
position of mld internal rotation and
adduction. The elbowis flexed and the wi st
is pronated. There is full range of notion
at the wist and finger joints and Brenay
denonstrates good individual finger
dexterity. There were no asymetries of
notor bulk in the forearm conpartnents, but
the arm showed a slightly greater ridging
over the lateral surface on the left. There
is no asymmetry of the dorsal nuscul ature and
t he shape and sl ope of the shoul ders appeared
symmetric and nor mal

| was unable to accurately assess sensory
function in the upper extremties. The deep
tendon refl exes are 2+ at the knees and
ankles and 1+ to 2+ in the right biceps and
brachial radialis. The right triceps is
trace. |In contrast, the left biceps and



5. An Erb's pal sy,

brachial radialis are trace and there is no
evidence of a left triceps jerk.

Brenay is able to sit with good head contro
and has a good grasping bilaterally. There
are no pathologic reflexes. She stands with
support.

The NEUROVASCULAR EXAM NATI ON reveal s no
cervical, cranial or ocular bruits, and no
tenperature or pulse asymretries. Brenay is
able to grasp objects with either hand, and
she denonstrates reasonably well - devel oped
pi ncer grasp with both the right and |eft
fingers. She does not yet transfer.

| N SUMVARY, Brenay's neurol ogi c exam nation
reveal s evidence of a mld left Erb's pal sy,
affecting the fifth, sixth, and seventh
cervical roots. The | ower brachial plexus
appears preserved, and there are no ot her
neurol ogi ¢ abnormalities. Brenay's Erb's
pal sy appears to be inproving slightly, but
it is as yet too early to know how wel |l she
wi |l do subsequent to her surgical repair.
In contrast, the neurol ogic exam nation
denonstrates no evidence of nental or notor
i npairment referable to the central nervous
system

such as that evidenced by Brenay,

is

a

weakness of an upper extremty due to damage of the nerve roots

of the upper brachial plexus,? and does not involve the brain or
spinal cord.® Moreover, the inpairment Brenay suffers is nmild,
opposed to substantial,

i mpai rnment. Consequently, while Brenay nmay have suffered a

mechani ca

pl exus) during the course of birth,

and there is no evidence of nental

I njury, permanent in nature (to her left brachia

she does not (for reasons

as



appearing nore fully in the Conclusions of Law) qualify for
coverage under the Plan

CONCLUSI ONS OF LAW

6. The Division of Administrative Hearings has jurisdiction
over the parties to, and the subject matter of, these
proceedi ngs. Section 766.301, et seq., Florida Statutes.

7. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-rel ated neurological injury clains" relating to births
occurring on or after January 1, 1989. Section 766.303(1),

Fl ori da Stat utes.

8. The injured "infant, her or his personal representative,
parents, dependents, and next of kin," nay seek conpensation
under the Plan by filing a claimfor conpensation with the
Di vi sion of Administrative Hearings. Sections 766.302(3),
766.303(2), 766.305(1), and 766.313, Florida Statutes. The
Florida Birth-Rel ated Neurol ogical Injury Conpensation
Associ ation, which adm nisters the Plan, has "45 days fromthe
date of service of a conplete claim. . . in whichto file a
response to the petition and to submt relevant witten
information relating to the issue of whether the injury is a
birth-rel ated neurological injury.” Section 766.305(3), Florida

St at ut es.



9. If NICA determines that the injury alleged in a claimis
a conpensable birth-related neurological injury, it my award
conpensation to the claimnt, provided that the award is approved
by the admi nistrative |aw judge to whomthe claimhas been
assigned. Section 766.305(6), Florida Statutes. |If, on the
ot her hand, NI CA disputes the claim as it has in the instant
case, the dispute nust be resolved by the assigned adm nistrative
| aw judge in accordance with the provisions of Chapter 120,
Florida Statutes. Sections 766.304, 766.307, 766.309, and
766. 31, Florida Statutes.

10. In discharging this responsibility, the adm nistrative
| aw j udge nmust meke the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) Whether the injury claimed is a birth-
rel ated neurological injury. |If the claimant
has denonstrated, to the satisfaction of the
adm nistrative | aw judge, that the infant has
sustai ned a brain or spinal cord injury
caused by oxygen deprivation or mechani cal
injury and that the infant was thereby
rendered permanently and substantially
mentally and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) Whether obstetrical services were
delivered by a participating physician in the
course of labor, delivery, or resuscitation
in the i nmedi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teaching hospital supervised by a
participating physician in the course of



| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital

Section 766.309(1), Florida Statutes. An award may be sustai ned
only if the admnistrative |aw judge concludes that the "infant
has sustained a birth-related neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

11. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), Florida Statutes, to
mean:

injury to the brain or spinal cord of a
live infant weighing at |east 2,500 grans at
birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

12. As the claimants, the burden rested on Petitioners to

denonstrate entitlenment to conpensation. Section 766.309(1)(a),

Florida Statutes. See also Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977),

("[T] he burden of proof, apart fromstatute, is on the party
asserting the affirmative i ssue before an adm nistrative

tribunal™).

10



13. Here, the proof denonstrated that Brenay did not suffer
an injury to the brain or spinal cord caused by oxygen
deprivation or nmechanical injury occurring in the course of
| abor, delivery, or resuscitation that rendered her pernmanently
and substantially nentally and physically inpaired.

Consequently, the record developed in this case failed to
denonstrate that Brenay suffered a "birth-rel ated neurol ogi cal
injury,” within the neaning of Section 766.302(2), Florida
Statutes, and the subject claimis not conpensabl e under the
Plan. Sections 766.302(2), 766.309(1), and 766.31(1), Florida

Statutes. See also Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Association v. Florida D vision of Adnmnistrative

Heari ngs, 686 So. 2d 1349 (Fla. 1997). (The Plan is witten in
the conjunctive and can only be interpreted to require both
substanti al physical and nental inpairnent.)

14. \Were, as here, the administrative |aw judge determ nes

that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

imediately to the parties by registered or certified mail."
Section 766.309(2), Florida Statutes. Such an order constitutes
final agency action subject to appellate court review. Section

766.311(1), Florida Statutes.

11



CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the petition for conpensation filed by
Bri dget Jackson and Horace Jackson, as parents and natural
guardi ans of Brenay Janell e Jackson, a mnor, is hereby denied
W th prejudice.

DONE AND ORDERED this 23rd day of Decenber, 2002, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with the Cerk of the

Di vision of Admnistrative Hearings
this 23rd day of Decenber, 2002.

ENDNOTES

1/ Respondent did not offer an Exhibit 1.

2/ Dorland's Illustrated Medical Dictionary, Twenty-sixth
Edi ti on.

3/ According to Dr. Duchowny, an Erb's Pal sy, a weakness of an
upper extremty due to damage of the nerve roots of the upper
brachi al pl exus, does not involve an injury to the centra
nervous system (the brain or spinal cord). Accord, Dorland's

12



Il lustrated Medical Dictionary, Twenty-sixth Edition, The
"central nervous systent is commonly understood to nean "t hat
portion of the nervous system consisting of the brain and spinal
cord."

COPI ES FURNI SHED:
(By certified mail)

Al exander C ark, Esquire
Law O fices of Bradley Wnston, P.A
8211 West Broward Boul evard

Suite 420

Pl antation, Florida 33324

David W Bl ack, Esquire
Frank, Weinberg & Bl ack, P.L.
7805 Sout hwest Sixth Court
Plantation, Florida 33324

Kenney Shi pl ey, Executive Director
Fl orida Birth-Rel at ed Neurol ogi cal

I njury Conpensation Association
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32312

| gnacio Alfredo Ramrez, M D
Fem Care, P.A

Qbstetrics & Gynecol ogy

7150 West 20t h Avenue, Suite 615
Hi al eah, Florida 33106

Pal mett o General Hospital
2001 West 68th Street
Hi al eah, Florida 33016

Ms. Charl ene W I I oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counsel
Depart nment of I|nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal wth the Agency d erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the appropriate District Court
of Appeal. See Section 766.311, Florida Statutes, and Florida

Bi rt h-Rel at ed Neurol ogical I njury Conpensati on Associ ation v.
Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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M5 CHARLENE W LLOUGHBY

AGENCY FOR HEALTH CARE ADM NI STRATI ON
CONSUMER SERVI CES UNI'T

PO BOX 14000

TALLAHASSEE FL 32308
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MARK CASTEEL GEN COUNSEL
DEPARTMENT OF | NSURANCE
THE CAPI TOL LL 26
TALLAHASSEE FL 32399- 0300
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| GNACI O ALFREDO RAM REZ MD
FEM CARE PA

OBSTETRI CS & GYNECOLOGY
7150 W20TH AVE STE 615

H ALEAH FL 33106
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PALMETTO GENERAL HOSPI TAL
2001 W68TH ST
H ALEAH FL 33016
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